GENERAL CONDITIONS OF EQUIPMENT RENTAL
These General Conditions of Equipment Rental (these “General Conditions”) apply to every rental of equipment by Trask-Decrow Machinery, Inc., a Maine corporation (“Trask-Decrow”), to the customer identified in the applicable Rental Order (“Renter”). These General Conditions, together with each Rental Order, constitute the contract between Trask-Decrow and Renter, which contract is hereafter referred to as “this Agreement”.
1. DEFINITIONS. As used in this Agreement: (a) “Equipment” means the equipment identified in any Rental Order, together with all accessories, hoses, attachments, tools, and manuals furnished with it and any substitute equipment provided under Section 13. (b) “Equipment Location” means the location stated in the Rental Order or, if none is stated, Renter’s billing address. (c) “Minimum Rental Term” means the minimum rental term, if any, stated in the Rental Order. (d) “Rental Order” means any rental order, rental contract, quote, delivery ticket, invoice, or similar document issued by Trask-Decrow (in paper or electronic form, including one issued from Trask-Decrow’s business systems) that identifies Equipment rented to Renter. (e) “Rental Period” means, for each item of Equipment, the period beginning when the Equipment is delivered to the carrier or to Renter, whichever occurs first, and ending when the Equipment is returned to Trask-Decrow’s location or Trask-Decrow takes possession of it. (f) “Rental Rate” means the rental rate stated in the Rental Order. (g) “Rent Return Date” means the return date, if any, stated in the Rental Order, subject to adjustment for weekends and holidays as provided in this Agreement. (h) “Rent Start Date” means the start date stated in the Rental Order or, if the Equipment is delivered to the carrier or to Renter on a different date, the date of that delivery. (i) “Replacement Value” means the replacement value of the Equipment stated in the Rental Order, which the parties agree represents the fair market cost of replacing the Equipment with new equipment of the same or equivalent make, model, and configuration, or, if no replacement value is stated, that cost as determined by Trask-Decrow in its reasonable discretion. (j) “Trask-Decrow’s location” means 52 US Route 1, Suite 2, Scarborough, Maine 04074, or another location Trask-Decrow designates in writing (including in the Rental Order).
1. RENTAL ORDERS; ACCEPTANCE. This Agreement applies to all Equipment that Renter rents from Trask-Decrow under any Rental Order, unless Trask-Decrow and Renter sign a separate rental agreement for that Equipment. These General Conditions apply to each Rental Order that refers to them or to which they are attached or made available, whether or not Renter signs these General Conditions. Each Rental Order is subject to Trask-Decrow’s acceptance and to the availability of the Equipment. Renter accepts this Agreement for a Rental Order by signing the Rental Order (including electronically), by placing the order after these General Conditions have been provided or made available to Renter, or by taking delivery of the Equipment. If a Rental Order conflicts with these General Conditions, these General Conditions control, except as to the Equipment, Rental Rate, dates, Equipment Location, delivery and pickup arrangements and charges, usage limits and overtime rate, Security Deposit, and other commercial terms stated in the Rental Order. Trask-Decrow may withhold release of the Equipment until Renter’s credit has been approved, any required Security Deposit has been received, and a certificate of insurance meeting the requirements of Section 8 has been delivered to and accepted by Trask-Decrow.
1. RENT AND PAYMENT; RETURN. Rent starts on the Rent Start Date and continues until the Equipment is returned to Trask-Decrow’s location or, if Trask-Decrow is picking up the Equipment, until Renter notifies Trask-Decrow that the Equipment is ready for pickup at the Equipment Location, provided the Equipment is then accessible and ready to be loaded, and in any event for any Minimum Rental Term. Equipment is rented in the daily, weekly, or monthly increments stated in the Rental Order; a week is seven (7) calendar days and a month is thirty (30) calendar days. If a Rent Return Date is stated, the Equipment must be returned to Trask-Decrow’s location (or made ready for pickup, if Trask-Decrow is picking it up) by 4:30 PM Eastern Time on the Rent Return Date; if the Rent Return Date falls on a Saturday, Sunday, or holiday, it will be deemed the next business day with the same time requirement. There is no grace period as to the Rent Return Date. If the Equipment is not returned by the Rent Return Date, Renter will be charged rent for each calendar day (or part of a day) that the Equipment remains unreturned, at one-thirtieth (1/30) of the monthly Rental Rate or, if no monthly rate is stated, at the daily Rental Rate, until the Equipment is returned in the condition required by this Agreement or, if earlier, until Trask-Decrow has been paid the full Replacement Value. If the Equipment is returned early (before the Rent Return Date, the end of a rental increment, or the end of any Minimum Rental Term), no refund or credit of rent will be issued, except as provided in Section 13. Unless the Rental Order states otherwise, Trask-Decrow may invoice rent in advance for each rental increment, and Renter shall pay each invoice within thirty (30) days after the invoice date, without setoff or deduction except as provided in Section 13. If the Rental Order states usage limits, Renter shall also pay for use of the Equipment in excess of those limits, as shown by the Equipment’s hour meter, at the overtime rate stated in the Rental Order. Renter shall not disconnect, alter, or tamper with any hour meter. Any amount not paid when due shall bear a late charge of one and one-half percent (1.5%) per month, or the maximum rate permitted by law if less, until paid.
1. SECURITY DEPOSIT; CREDIT. Trask-Decrow may require a security deposit, credit card authorization, or other security as a condition of any rental (a “Security Deposit”). Any Security Deposit is paid to guarantee Renter’s full and faithful performance of all terms, conditions and provisions of this Agreement. If Renter shall so perform, the Security Deposit shall be repaid or released, without interest, after the Equipment is returned, as provided in Section 7. Trask-Decrow may apply any Security Deposit toward any rent, repair costs, Replacement Value, or other amounts owed by Renter under this Agreement. Renter represents that all credit and financial information it provides to Trask-Decrow is true and correct. If more than one person signs as Renter, their obligations under this Agreement are joint and several.
1. FEES, ASSESSMENTS, AND TAXES PAID BY RENTER. Renter shall pay all license fees, assessments, and sales, use, property and excise, and other taxes now or hereafter imposed, and relating to Renter’s rental, use, transfer or possession of the Equipment, other than taxes on Trask-Decrow’s net income. If Renter fails to pay any such amount, to maintain the insurance required by Section 8, or to keep the Equipment free of liens, Trask-Decrow may do so, and Renter shall reimburse Trask-Decrow on demand.
1. TITLE; DELIVERY AND TRANSPORTATION; EQUIPMENT LOCATION; INSPECTION. Trask-Decrow shall furnish the Equipment in operative condition and good working order at the time of delivery to the carrier or to Renter, whichever occurs first. Renter shall inspect the Equipment upon delivery and notify Trask-Decrow immediately of any damage, defect, or missing item; otherwise, Renter accepts the Equipment as complete and in good working order and condition. Unless the Rental Order states that Trask-Decrow will deliver or pick up the Equipment, Renter is responsible for all transportation of the Equipment to and from Trask-Decrow’s location. Renter is responsible for all transportation costs, including any delivery and pickup charges stated in the Rental Order, and for any damage caused by transportation, other than damage caused by Trask-Decrow while transporting the Equipment. The Equipment is and shall remain the personal property of Trask-Decrow, even if attached to real property, and Renter shall have no right, title, or interest in the Equipment except as a renter under this Agreement. Renter shall keep the Equipment free of all liens and encumbrances and shall not remove or cover any Trask-Decrow identification markings on the Equipment. Renter shall not move the Equipment from the Equipment Location without Trask-Decrow’s prior written consent. Trask-Decrow may inspect the Equipment at any reasonable time, and Renter shall give Trask-Decrow access to the Equipment for that purpose and for any maintenance, repair, substitution, or retrieval permitted by this Agreement. Renter authorizes Trask-Decrow to file precautionary financing statements describing the Equipment and shall reimburse Trask-Decrow’s filing costs.
1. RISK OF LOSS OR DAMAGE; DEEMED LOSS; RETURN INSPECTION. Except as provided in Section 13, Renter assumes all risk of loss or damage to the Equipment from any cause during the Rental Period, and agrees to return it to Trask-Decrow in the condition received from Trask-Decrow, with the exception of normal wear and tear. Trask-Decrow or its appointed agent will determine normal wear and tear, and all such determinations made by Trask-Decrow are final. In the event of loss, theft, or destruction of Equipment, or damage that cannot in Trask-Decrow’s reasonable judgment be economically repaired, Renter shall pay Trask-Decrow the full Replacement Value of the affected Equipment (less any Security Deposit actually received) within ten (10) days of Trask-Decrow’s written demand, and Trask-Decrow’s determination of repairability and Replacement Value shall be final. Renter shall notify Trask-Decrow in writing of any actual or suspected theft, loss, or material damage to the Equipment no later than twenty-four (24) hours after Renter becomes aware of it, and shall cooperate in any investigation or insurance claim. If the Equipment is not returned within fifteen (15) calendar days after the Rent Return Date or, if no Rent Return Date is stated, after Trask-Decrow’s written demand for its return, Trask-Decrow may, at its option and without further notice, declare the Equipment lost (“Deemed Loss”), and Renter shall immediately pay the full Replacement Value (less any Security Deposit actually received), in addition to all accrued rent. Upon return, Trask-Decrow will inspect the Equipment and inform Renter by email, at the address stated in the Rental Order or otherwise provided by Renter, of its condition and, if applicable, its hour meter reading, and of any damage and the cost to repair. Repair, cleaning, and refueling charges will be deducted from any Security Deposit and any remainder refunded to Renter within five (5) business days of that email; any excess, or the full amount if no Security Deposit was required, will be billed to Renter. Renter’s obligation to pay rent and other amounts owed under this Agreement shall continue, notwithstanding any loss, damage, or destruction of the Equipment, until Trask-Decrow receives the Replacement Value.
1. INSURANCE. At all times during the Rental Period, Renter shall, at Renter’s sole expense, maintain in full force and effect: (a) commercial general liability insurance with limits of not less than $1,000,000 per occurrence and $2,000,000 in the aggregate, covering bodily injury, property damage, and personal injury arising out of Renter’s use, possession, operation, transportation, or storage of the Equipment; (b) property/inland marine (or comparable) insurance covering loss of or damage to the Equipment in an amount not less than the full Replacement Value of the Equipment, on an “all risks” basis (which may be satisfied by a renter’s insurance policy or rider to Renter’s existing policy naming Trask-Decrow as additional insured and loss payee); and (c) workers’ compensation insurance to the extent required by applicable law. Each policy shall: (i) name Trask-Decrow as additional insured for liability coverage using ISO endorsement form CG 20 28 (lessor of leased equipment), or forms CG 20 10 for ongoing operations and CG 20 37 for completed operations (or their successors), and as loss payee for property coverage; (ii) be primary and non-contributory with respect to any insurance maintained by Trask-Decrow; (iii) include a waiver of subrogation in favor of Trask-Decrow to the fullest extent permitted by applicable law; (iv) provide that the insurer shall give Trask-Decrow at least thirty (30) days’ prior written notice of cancellation, non-renewal, or material change in coverage (ten (10) days’ notice for non-payment of premium); and (v) be issued by an insurance carrier with an A.M. Best rating of A- VII or better and authorized to do business in the state in which the Equipment is located. Renter shall deliver to Trask-Decrow a certificate of insurance (and copies of required endorsements, upon request) evidencing the foregoing coverage prior to release of the Equipment, and shall promptly deliver renewal certificates upon any renewal or change in coverage. Trask-Decrow may withhold release of Equipment until a satisfactory certificate of insurance is received and verified. The existence, scope, or limits of any insurance carried by Renter shall not limit Renter’s liability under this Agreement.
1. MAINTENANCE AND OPERATION. Renter shall see that the Equipment is not subjected to careless, unusual or needlessly rough usage; and Renter shall at Renter’s own expense maintain the Equipment and its appurtenances in good repair and operative condition, and return it to Trask-Decrow in the same condition as received, ordinary and reasonable wear and tear resulting from proper use thereof excepted. Renter shall perform the daily checks required by the manufacturer’s instructions (including fuel, oil, and coolant levels). For engine-driven Equipment, Renter shall supply all fuel and diesel exhaust fluid, using only the types the manufacturer specifies, and shall return the Equipment with full tanks or pay Trask-Decrow’s refueling charges. All other maintenance and repairs shall be performed only by Trask-Decrow or a contractor approved by Trask-Decrow. Renter is responsible for all damage caused by freeze-ups, overheating, inadequate ventilation, or operation of the Equipment with insufficient fuel, oil, or coolant.
1. REPAIRS. Except for repairs Trask-Decrow makes at its own cost under Section 13, the expense of all repairs made during the Rental Period, including labor, material, parts and other items, shall be paid by Renter.
1. CARE AND OPERATION OF EQUIPMENT. The Equipment may only be used and operated in a careful and proper manner and at the Equipment Location. Its use must comply with all laws, ordinances, and regulations relating to the possession, use, or maintenance of the Equipment, including registration and/or licensing requirements, if any. Renter shall permit the Equipment to be operated only by competent, qualified, and adequately trained individuals who are familiar with the Equipment, who understand the manufacturer’s operating instructions, warning and caution signs, and limitations of the Equipment, and who use appropriate personal protective equipment. Renter is solely responsible for instructing all operators of the Equipment in its proper use and limitations and for ensuring that all safety devices remain installed and operational. The Equipment shall be used solely for the purposes for which it was designed and in accordance with the manufacturer’s specifications, and shall not be modified, altered, or used with any unauthorized attachments. Renter shall not use the Equipment to supply breathing air or in any hazardous (classified) location unless the Rental Order states that the Equipment is configured for that use, and Renter is solely responsible for any filtration, drying, or other treatment of air required for Renter’s application.
1. SECURITY OF EQUIPMENT. Renter shall, at all times during the Rental Period, exercise reasonable care to secure and safeguard the Equipment against theft, loss, damage, vandalism, and unauthorized use. Any failure to comply with this Section shall constitute a material breach of this Agreement, and Renter shall be liable for any resulting loss, theft, or damage, including the full Replacement Value of any Equipment lost or stolen as a result of such breach.
1. EQUIPMENT FAILURE; SUBSTITUTION. If any Equipment fails to operate properly during the Rental Period, Renter shall stop using it and notify Trask-Decrow immediately. If the failure did not result from Renter’s breach of this Agreement or from misuse, accident, or any other cause within Renter’s control, Trask-Decrow will, at its option, repair the Equipment or replace it with comparable equipment at its own cost, or end the rental of that Equipment, and rent for that Equipment will not accrue from Renter’s notice until the Equipment is repaired or replaced or the rental ends. This Section states Renter’s sole and exclusive remedy for any failure, defect, or nonperformance of the Equipment. The Equipment is part of Trask-Decrow’s inventory and may be sold at any time. Trask-Decrow may, on reasonable notice and at its own cost, replace any Equipment with comparable or superior equipment, and Renter shall surrender the replaced Equipment when the substitute is delivered.
1. DISCLAIMER OF WARRANTIES. Renter has selected the Equipment based on its own judgment and is solely responsible for determining that the Equipment is suitable for Renter’s intended use. EXCEPT AS EXPRESSLY STATED IN THIS AGREEMENT, TRASK-DECROW, NOT BEING THE MANUFACTURER OF THE EQUIPMENT, MAKES NO WARRANTIES, EXPRESS OR IMPLIED, AS TO ANY MATTER WHATSOEVER, INCLUDING, WITHOUT LIMITATION, THE CONDITION OF THE EQUIPMENT, ITS MERCHANTABILITY, ITS DESIGN, ITS CAPACITY, ITS PERFORMANCE, ITS MATERIAL, ITS WORKMANSHIP, ITS FITNESS FOR ANY PARTICULAR PURPOSE, OR THAT IT WILL MEET THE REQUIREMENTS OF ANY LAWS, RULES, SPECIFICATIONS, OR CONTRACTS WHICH PROVIDE FOR SPECIFIC APPARATUS OR SPECIAL METHODS. TRASK-DECROW FURTHER DISCLAIMS ANY LIABILITY WHATSOEVER FOR LOSS, DAMAGE, OR INJURY TO RENTER OR THIRD PARTIES AS A RESULT OF ANY DEFECTS, LATENT OR OTHERWISE, IN THE EQUIPMENT. AS TO TRASK-DECROW, RENTER RENTS THE EQUIPMENT “AS IS,” SUBJECT ONLY TO SECTION 13.
1. LIMITATION OF LIABILITY. IN NO EVENT SHALL TRASK-DECROW BE LIABLE TO RENTER OR ANY THIRD PARTY FOR ANY SPECIAL, INDIRECT, INCIDENTAL, CONSEQUENTIAL, EXEMPLARY, OR PUNITIVE DAMAGES (INCLUDING, WITHOUT LIMITATION, DAMAGES FOR LOST PROFITS, LOST PRODUCTION, BUSINESS INTERRUPTION, LOST DATA, DOWNTIME, PROJECT DELAY, OR THE COST OF SUBSTITUTE EQUIPMENT) ARISING OUT OF OR RELATING TO THIS AGREEMENT OR THE EQUIPMENT, WHETHER BASED IN CONTRACT, TORT (INCLUDING NEGLIGENCE), STRICT LIABILITY, OR ANY OTHER THEORY, AND EVEN IF TRASK-DECROW HAS BEEN ADVISED OF THE POSSIBILITY OF SUCH DAMAGES. TRASK-DECROW’S AGGREGATE LIABILITY UNDER OR RELATING TO THIS AGREEMENT, REGARDLESS OF THE FORM OF ACTION, SHALL NOT EXCEED THE TOTAL RENT ACTUALLY PAID BY RENTER TO TRASK-DECROW UNDER THIS AGREEMENT FOR THE EQUIPMENT GIVING RISE TO THE CLAIM. THE LIMITATIONS IN THIS SECTION SHALL APPLY NOTWITHSTANDING THE FAILURE OF ANY ESSENTIAL PURPOSE OF ANY LIMITED REMEDY.
1. INDEMNITY. Renter shall indemnify Trask-Decrow, and its agents and employees against, and hold Trask-Decrow and its agents and employees harmless from, any and all claims, actions, suits, proceedings, costs, expenses, damages, and liabilities, including attorneys’ fees, arising out of, connected with, or resulting from the Equipment or the rent, including without limitation, the manufacture, selection, delivery, leasing, renting, control, possession, use, operation, maintenance or return of the Equipment. Renter shall further indemnify Trask-Decrow, and hold Trask-Decrow harmless from all loss and damage to the Equipment during the Rental Period. Renter recognizes and agrees that included in this indemnity clause, but not by way of limitation, is Renter’s assumption of any and all liability for injury, disability and death of workmen and other persons caused by the operation, use, control, handling, or transportation of the Equipment during the Rental Period.
1. DEFAULT AND REPOSSESSION. If Renter (a) fails to return the Equipment when due, (b) fails to pay any amount owed under this Agreement when due, (c) uses the Equipment in violation of this Agreement or fails to perform any other obligation under this Agreement, (d) becomes insolvent, files or has filed against it a petition in bankruptcy, or makes an assignment for the benefit of creditors, (e) sells, encumbers, or attempts to sell or encumber the Equipment, or permits any levy or attachment on it, or (f) defaults under any other Rental Order or other agreement with Trask-Decrow, or if Trask-Decrow in good faith believes that the prospect of Renter’s payment or performance is impaired, Trask-Decrow may, without notice or demand and in addition to any other rights and remedies available to Trask-Decrow at law or in equity: (i) declare all amounts owed by Renter immediately due and payable, including rent for the balance of any Minimum Rental Term (with credit to Renter for any net rent Trask-Decrow receives from re-renting the Equipment during that balance); (ii) terminate this Agreement or any Rental Order; (iii) enter upon any premises where the Equipment may be located and take immediate possession of and remove the Equipment, without liability for trespass or other claim, and Renter hereby grants Trask-Decrow an irrevocable license to do so; (iv) apply any Security Deposit to any unpaid amounts (including rent, repair costs, and Replacement Value); and (v) pursue any other remedy available at law or in equity. Renter shall reimburse Trask-Decrow for all reasonable costs and expenses incurred in connection with any such default or repossession, including reasonable attorneys’ fees and court costs. Trask-Decrow’s remedies are cumulative, and its acceptance of any payment after a default shall not waive the default.
1. ASSIGNMENT; NO SUBLEASE OR TRANSFER. Renter shall not assign, sublet, sublease, lend, pledge, or otherwise transfer any interest in this Agreement or the Equipment, or permit the Equipment to be used, possessed, or operated by anyone other than Renter or Renter’s employees, without Trask-Decrow’s prior written consent. Any purported assignment, sublease, or transfer in violation of this Section shall be void and shall constitute a material breach of this Agreement, entitling Trask-Decrow to all remedies set forth herein, including immediate repossession of the Equipment and recovery of the full Replacement Value. Trask-Decrow may assign this Agreement or any of its rights under it without Renter’s consent. This Agreement binds and benefits the parties and their respective successors and permitted assigns.
1. FORCE MAJEURE. Trask-Decrow shall not be liable for any failure or delay in performance of its obligations under this Agreement to the extent such failure or delay is caused by events beyond Trask-Decrow’s reasonable control, including acts of God, fire, flood, severe weather, earthquake, war, terrorism, civil unrest, epidemic, pandemic, government order, labor disputes, supplier failures, equipment malfunction, carrier delays, or interruption of utilities or transportation. Nothing in this Section excuses Renter from its obligation to return the Equipment or to pay any rent or other amounts owed under this Agreement.
1. ENTIRE AGREEMENT AND MODIFICATION. This Agreement constitutes the entire agreement between the parties concerning the rental of the Equipment. No modification or amendment of this Agreement shall be effective unless in writing and signed by both parties, and no statement by any employee, agent, or representative of Trask-Decrow shall bind Trask-Decrow as a warranty or otherwise unless it is included in this Agreement. This Agreement replaces any and all prior agreements between the parties concerning the rental of the Equipment. Trask-Decrow expressly rejects, and shall not be bound by, any additional or different terms or conditions contained in any purchase order, acknowledgment, or other document submitted by Renter, even if Trask-Decrow accepts payment from Renter referencing such document. Any terms and conditions of sale printed on Trask-Decrow’s invoices or other business forms do not apply to the rental of the Equipment, but these General Conditions apply wherever they are printed, attached, or referenced.
1. SEVERABILITY. If any provision of this Agreement is held by a court of competent jurisdiction to be invalid, illegal, or unenforceable, the remaining provisions shall remain in full force and effect, and the invalid provision shall be modified to the minimum extent necessary to render it enforceable while preserving the parties’ original intent.
1. NO WAIVER. No failure or delay by Trask-Decrow in exercising any right, power, or remedy under this Agreement shall operate as a waiver, nor shall any single or partial exercise of any such right, power, or remedy preclude any other or further exercise. No waiver by Trask-Decrow shall be effective unless in writing and signed by Trask-Decrow.
1. NOTICES. All notices, demands, or other communications required or permitted under this Agreement shall be in writing and shall be deemed delivered: (a) upon personal delivery to the receiving party; (b) one (1) business day after deposit with a nationally recognized overnight courier (e.g., FedEx or UPS); (c) three (3) business days after deposit in the United States mail, sent by certified mail, return receipt requested, postage prepaid; or (d) upon confirmed transmission by email, to the email address stated in the Rental Order or otherwise provided by Renter (for notices to Renter) or to [__________] (for notices to Trask-Decrow), provided that any notice sent solely by email shall not be effective for purposes of default, repossession, or Deemed Loss unless also sent by at least one of the methods described in clauses (a), (b), or (c) above. Notices to Renter shall be addressed to Renter’s billing address stated in the Rental Order or Trask-Decrow’s records, and notices to Trask-Decrow shall be addressed to Trask-Decrow Machinery, Inc., 52 US Route 1, Suite 2, Scarborough, Maine 04074. Either party may change its notice address by written notice to the other party delivered in accordance with this Section.
1. ATTORNEYS’ FEES. In any action or proceeding to enforce, interpret, or recover damages under this Agreement, the prevailing party (which the parties agree shall be Trask-Decrow in the event of any successful collection action) shall be entitled to recover from the non-prevailing party its reasonable attorneys’ fees, expert fees, court costs, and collection costs.
1. GOVERNING LAW. This Agreement and all claims, disputes and transactions arising out of this Agreement shall be construed in accordance with the laws of the State of Maine with a sole venue of Cumberland County, Maine. Each party irrevocably consents to the exclusive jurisdiction of the state and federal courts located in Cumberland County, Maine, and waives any objection to such venue, including on grounds of forum non conveniens. EACH PARTY HEREBY KNOWINGLY, VOLUNTARILY, AND INTENTIONALLY WAIVES ANY RIGHT IT MAY HAVE TO A TRIAL BY JURY IN ANY ACTION OR PROCEEDING ARISING OUT OF OR RELATING TO THIS AGREEMENT OR THE EQUIPMENT.
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